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ATtorneys at Law

January 31, 20C4

Sand & Gravel General Permit

Water Quality Program

Washington State Department of Ecology
PO Box 47600

Olympia, WA 98504-7400

Re:  Sand and Gravel General NPDES Permit
Comiments

Dear Department of Ecclogy:

We are writing on behalf of members of the sand and gravel industry to comment
regarding Ecolegy's proposed revisions to the general NFDES permit for sand and gravel
operations Our camments are limited to one Issue: Ecology's proposal to add Condition SéF
to the general permit, which would require operaters to provide their stormwater pollution
prevention plans (SWPPPs) to the public upon request. This requirement improperly shifts the
regulatory burden for implementing the general permit program from Ecology to the operator,
and dus to Ecology's failure to take responsibility for reviewing these plans, is likely to subject
both Ecology and opetators to frivelous claims regarding the adaquacy of SWPPPs. We
therefore request that Ecology delete proposed Condition S6F from the general permit or
substantially modified it before issuing the final general permit.

Based on Ecology's presentation during the January 25, 2006, public hearing, it is our
understanding that Ecology is relying on several federal cases to support adding Condition S&F
to the sand and gravel general permit. Most notably, Ecology relies on the $th Circuit Court of
Appeals decision in Environmental Defense Center, Inc. v. EFA, 344 F.3d 832 (9th Cir. 2003).
Condition S6F, however, does not correspond with the Court's ruling in Environmental Defense
Center. There, the Court conduded that the EPA, in the context of the Phase I Rule for
stormwater discharge from small municipal separate stormwater systems and construction sites
between one and five acres in size, must hoth review and make publicly svailable the Notices
of Intent submitted for permit coverage. Id. at 852-58 The Court held that the Clean Water
Act placed the burden to ensure proper implementation of the permit program squarely on the
shoulders of the regulating agency. While the Environmental Defense Center case was
decided in a different context, and therefore may be of limited applicability to the sand and
gravel general permit, to the extent Ecology intends to rely on it as its authority for Conditien
S6F, it is indefensible for Ecology to pick and choose its obligations and mest notably te
atternpt to shift those obligations from itseif to the sand and gravel operators }

First, Ecology's atternpt to shift the burden for providing SWPPPs fo the public to the
operator is inappropriate. [t would be one thing if Ecology propased modifying the general
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permit to require operators to provide copies of their SWPFPs to Ecology, and then Ecolegy
could respond directly to third party requests for those plans. In the propesed modified
permit, however, Ecology atternpts to shift that responsibility to the operater. Condition S&F
purports to make private operators subject to the State’s publlc disclosure laws, despite the
fact that those laws were never intended to apply to private citizens, but rather ohly
govemment entities. Ultimately, if Ecology wants these documents 1o be publicly available,
Ecology needs to take responsibility for doing so

Second, and perhaps more importantly, befere Ecology attempts to transform
individual operators’ SWFPPs into public documents, Ecology needs to take responsibility for
ensuring the adequacy of those plans by reviewing and approving them. Otherwise, itis deing
nothing more than setting up itself and the operators for numerous, potentially #ivolous claims.
Many of the SWPPP elementslrequ:raments rnay be satisfied in several different ways As a
result, it is our clients' experience that one operator's SWPPP is likely to differ significantly in
appearance and content from another’s. Without Ecology review and approval, even non-
substantive differences could result in litigation in which third parties assert not so much thai a
particular SWPPP does not meet the performance standards established in the permit, but that
the operator could do so differently or better. This result is inappropriate and over
burdensorne on the operator.

Rather than responding directly to public requests, our clients would prefer that
Ecclogy collect each operator's SWPPP and review thosa SWPPPs for consistency with the
established petformance standards befora making them publicly available By establishing
procedures and protocols for such reviews, Ecology could substantizlly insulate both itself and
operators from frivolous claims and public "fishing expeditions.” As propased, however,
Ecology intends to take no responsibility for the proper cperation of the sand and gravel
permit and instzad put the operators at the mercy of public interrogation. Unquestionably,
public participation has proven valuable in maintaining the proper functioning of the general
permit program. But Ecology should accept its responsibility as the first line in ensuring that
SWPPPs meet established standards. Only after that review is completed and Ecology has
done its job should operators be expected 1o accept that those plaris are public documents

Thank you in advance for your consideration  For the reasons set forth herein, we
request that Ecology remove Condition S6F from the proposed modified sand and gravel
general permit and/or substantially medify the Condition to make Ecology, nét the operators,
responsible for the adequacy of SWPPPs and their public availability If you have any questions
or comments, please do not hesitate to contact me.

Very truly yours,

%a?.g___.___wl

Molly A. Lawrence

MAL:MAL |
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RE: Comments for Proposed Sand and Gravel Permit Regulations
In Section 7, Water Management

This section should include regulations and address issues relating Pit to Pier Operations,
These permit regulations should prohibit the direct discharge of any process waters
derived from the conveyor belt system that originated at the sand and gravel pits to the
pier and loading the material on to barges. If any process waters ave discharged into Hood
Canal or Puget Sound the efflyent should meet Water Quality Standards. In reviewing the
proposed regulations I see that this operational method of transporting sand and gravel to
barges for transportation to out of state markets are not covered in WDOE proposed
guidelines. :

My example is Fred Hills proposed project in Jefferson County to trensport sand and
gravel 5 miles, descend down a ravine, ont a long pier to be flumed into barges. This type
of aperation should adhere to the proposed Sand and Gravel Storm Water regulations.
Thenks,

Larry Petersen
184 Groves Way
Pt. Ludlow, WA 98365
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VIA EMAIL — SandandGravel Comments(@ecy. wa.gov

Sand & Gravel Permit

Water Quality Program

State of Washington Department of Ecology
PO Box 47600

Olympia, WA 98504-7600

Re: Comments on 2006 Sand & Gravel General Permit Modification.
Dear Department of Ecology:

This letter is submitted on behalf of the Washington Aggregate and Concrete
Association (WACA) to comment on the proposed modifications to the Sand & Gravel
General Permit. WACA appreciates the prompt efforts by the Department of Ecology to
implement the settlement of the 2005 permit appeals and this opportunity to comment on
the modifications. These comments are limifed to the sampling frequency for pH in
Special Condition S2 and public access to stormwater pollution preventiion plans in
Special Condition S6.F.

A, Ecology has not provided an adequate basis for increasing the
frequency for pH monitoring for type 3 stormwater at concrete
manufacturing facilities.

In accordance with the October 21, 2005, Stipulation and Agreed Order of
Dismissal in PCHB Nos. 05-016 and 05-017, Ecology agreed to provide some
justification in the permit modification fact sheet for increasing the frequency of
monitoring for type 3 stormwater at concrete manufacturing facilities operating under
SIC codes 3272 and 3273 The explanation provided in the fact sheet is not satisfactory
to WACA and substantiates the view of the Association that the increase in monitoring
frequency is arbitrary, capricious, and is not based on substantial evidence.

As an initial matter, Ecology has not appropriately distinguished the difference
between process waste water from manufacturing concrete products and surface water
runoff from areas outside of a facility. There is no citation to authority or evidence that
would substantiate the assertion that water quality would be similar for process water and
unrelated stormwater.  There is simply no justification for assuming that type 3
stormwater from areas of a facility separate from process operations should be similar to
or pose the same 1isk of pH release as process water
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It also appears the primary justification for the increased monitoring frequency is
the reduction of monitoring at facilities operating under other SIC codes covered by the
general permit. WACA does not understand how the reduction in frequency at some
facilities provides substantial evidence to support increasing the frequency of monitoring
at other facilities.

Another justification stated in the fact sheet is the statement that indusirial
stormwater can be more variable in terms of volume and concentration than process
waste water. Missing frorn this analysis is any logical link as to how that statement
compels increased monitoring frequency. The evidence before the Department indicates
that in the last permit cycle 952% of all pH samples reported to Ecology were in
compliance with permit limits. (2005 Fact Sheet, 8) This fact raises several questions:

1. If the same rate of compliance applies to concrete manufacturers, how
does Ecology justify the increase in monitoring frequency?

2 Ecology reduced the frequency of monitoring for SIC 1442 facilities based
on monitoring results from the past permit cycle; why does Ecology not
apply the same standard to concrete manufacturers?

3 It a particular facility has maintained regular compliance with the pH
limits in the past permit cycle, why should it be subject to increased
monitoring in the new permit?

4, For those facilities that have maintained compliance with the pH limits in
the past permit cycle, what information does Ecology have as to the
implementation and maintenance of best management practices to suggest
that more frequent monitoring is necessary?

5. What evidence or information does Ecology have as to cost and burden of
increased monitoring?
6 What specific information does Ecology have as to the sampling results

for type 3 stormwater at concrete manufacturing facilities during the last
permit cycle?

7 What specific information did Ecology rely on in concluding that type 3
stormwater at concrete manufacturing facilities pose an increase risk of pH
discharges than other facilities covered under the permit?

B. Ecology should not include a provision in the permit compelling a
covered facility to respond to a public records request.

'WACA requests that Ecology delete the additional language in Special Condition
S6.F allowing public access to stormwater pollution prevention plans (SWPPP). At the
very least, the Department should clarify the obligations created by this section and the
confusion created by the permit modification fact sheet

The fact sheet erroneously states that a copy of a SWPPP must be provided to the
public when requested in writing. Contrary to this statement, a permitted facility may
elect to direct any public request to the Department of Ecology. This misrepresentation
in the fact sheet perpetuates a substantial potential for abuse and confusion. It is
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extremely dangerous to suggest that the terms of the permit allow direct public access to
- an industrial facility. The permit and fact sheet should make clear that this is not the case
to anyone who might want to review a SWPPP.

WACA has the following specific questions regarding this condition:

1

What is the legal basis for compelling a private party to respond to a
public request for a SWPPP?

Is FEcology relying on a particular provision of the Clean Water Act or its
implementing regulations to require a private party to respond to a public
records request?

Is Ecology relying on a particular provision of the state Water Pollution
Control Act o1 its implementing regulations to require a private party to
respond to a public records request?

Is Ecology telying on a particular provision in the state Public Disclosure
Act that allows it to require a private party fo respond to a public records
request?

How will Ecology determine if the public has made an appropriate written
request for a copy of the SWPPP?

Do public requests for a SWPPP have to be directed to a managing agent,
corporate officer, registered agent, the contact person identified in a permit
application, or a duly authorized representative under General Condition
(G207 How will Ecology advise the public as to who should be contacted
to request a SWPPP?

Why does the permit fail to include some provision to advise facilities that
they have a right to claim confidentiality to business records under RCW
4217310 and provide some procedure to address a claim of
confidentiality? If a facility claums confidentiality over any portion of its
SWPPP, will it have to have that claim resolved by Ecology before
withholding the SWPPP?

What education efforts will Ecology undertake to advise members of the
public that they should not seek to enter an industrial facility without
permission?

We again appreciate the oppottunity to comment of the draft modification

and your consideration of the foregoing comments.

Sincetely, |
oA

MES A. TUPPER, |R.

CC: Bruce Chattin



SAND & GRAVEL GENERAL PERMIT
MODIFICATION HEARING - 1/25/2006

Let the record show that it is 2:51 pm on January 25, 2006, and this public hearing is being held
at the Ecology HQ building, 300 Desmond Dr, Lacey, WA in auditorium room 32. The primary
purpose of this hearing is to receive comments on the proposed modification of the Sand &
Gravel General Permit. The legal notice of this permit, excuse me, the legal notice of this
hearing was published in the WA State register, issue #05-24-123 on Dec. 21, 2005.
Approximately 700 permit holders & other interested parties were directly mailed notice of the
public hearing. In addition, Ecology mailed out a press release statewide to media outlets
informing them of the public hearing. Since this is a permit modification, Ecology will only be
accepting & responding to comments that concern to the proposed modification changes. Ok, at
this point & time, the sign-in sheets indicated no one wanted to provide testimony, but we do
have a gentleman who has changed his mind, so if you would please come up, state your name &
address for the record, and please begin your testimony sir.

My name is Christopher Ott. | work for the city of Tacoma, WA. The business address is 2324
So. C Street, Tacoma, WA 98402, and my comment has to do with special condition #S10D,
regarding erosion & sediment control inspections, in which it says that the annual inspection may
be done by a certified professional erosion & sediment control, and my comment is that if I’'m
correct, the Western WA Stormwater Manual allows for a certification as a certified erosion &
sediment control lead, as opposed to the certified professional in erosion & sediment control,
which, again if I’m not mistaken, is only available through a private company, that tests for that
certification, that they are happy to take $50 a year to renew. That’s my comment.

OK, thank you. Ok, does anyone else have any comments or questions that they would like
addressed, as part of the public record? No? Ok. All of the testimony that we just received at
the hearing, as well as any written comments that we will be receiving are part of the official
record of this proposal, and as Bill had mentioned earlier, they will receive equal weight in the
decision making process. The public comment period ends on January 31, 2006. Over there on
the table is the public hearing notice Sand & Gravel Permit & on that are some addresses.
Written comments must be received by 5:00 pm on January 31. Please submit your written
comments, and the addresses are here, but I will also read them off, too. Sand & Gravel General
Permit modification, Water Quality Program, Dept. of Ecology, PO Box 47600, Olympia, WA
98504-7600. You may also submit comments by email to, and this is all one word,
sandandgravel comments@ecy.wa.gov. You may also send comments via the fax to area code
360 407-6426, and please if you use the fax, be very very careful when you put that number in,
because my phone number is one digit off and sometimes | get some really interesting blurps &
bleeps that come through, and got folks talking. All of the oral & written comments received are
going to be put in a document called the response to comments summary, and as | said earlier,
that document will state Ecology’s official position on the concerns that were raised during the
public comment period. This document will automatically be mailed out to everyone who
provided oral or written testimony. It’s my understanding that it will also be put on the web page
once it has been complete. Ecology is expecting to issue the permit by March 31, 2006. The
response to comments summary will be mailed along with a copy of the modified permit. If




Ecology believes that the comments received, either in writing or any oral testimony that we’ve
received could substantially change the scope or conditions within the original draft permit, then
another public notice of draft & comment period may be necessary which could result in a delay
in issuing the permit coverage. The ultimate decision to issue the permit will be made by the
Water Quality Program Manager, who is Dave Peeler. On behalf of the Dept. of Ecology, thank
you for coming to our very short public hearing. We appreciate your time and comments. This
hearing is adjourned at 3:56. Thank you.
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